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Personnel Admi ni stration). '
Before Blair, Chair; Hesse and Caffrey, Menbers.
DECI SI ON

CAFFREY, Menber: This case is bef_dre the Public Enpl oynment
Rel ati ons Board (PERB or Board) on exceptions filed by the
.California State Enpl oyees' Association, SEIU, Local 1000 (CSEA)
to a PERB adm nistrative |aw judge's (ALJ) proposed deci sion
(attached hereto). The ALJ dism ssed CSEA s conplaint which
alleged that the State of California (Departnent of Personnel
Admi ni stration) (DPA) | vi ol at ed secti bn 3519(a), (b) and (c), and
section 3518.5 of the -Ral ph C. .DiIIs Act (Dlls Act)?® when it

The Dills Act is codified at Governnent Code section 3512
et seq. Section 3519 provides, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se



refused to grant released tine for preparation between bargaining
sessions begi nning on or about August 26, 1991. CSEA all eged

t hat DPA alfered the established releaséd time policy wthout
provi di ng CSEA notice and an opportunity to negotiate over the
policy change. After review of the entire record in this casé,

i ncluding the proposed decision, the hearing transcript, the
exhibits, CSEA s exceptions and DPA' s response thereto, the Board
adopts the ALJ's proposed decision as the decision of the Board

itself consistent with the follow ng discussion.

to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and confer in
good faith with a recogni zed enpl oyee
or gani zati on. :

Al t hough not included in the conplaint, the ALJ found the
evi dence al so presented an all eged section 3519(e) violation.

(e) Refuse to participate in good faith in:
the nedi ati on procedure set forth in
Section 3518. :

Section 3518.5 provides, in pertineht part:

A reasonabl e nunber of enployee
representatives of recogni zed enpl oyee
organi zations shall be granted reasonable
time off wthout |oss of conpensation or

ot her benefits when formally neeting and
conferring with representatives of the state
on matters within the scope of
representation.



BACKGROUND

The detailed factual background of this case is included in
the "Findings of Fact" section of the ALJ's proposed deci sion
‘(pages 3-17). Anong the significant facts are the released tine
provi sions of the ground rules agreed to by CSEA and DPA prior to
the 1987, 1988 and 1991 bargai ning cycles. The 1987 ground rul es
stater

The State agrees to grant tinme off _
w t hout | oss of conpensation to a total of
thirty-six (36) nenbers of the Union's nine
(9) Bargaining Unit Councils, to be selected

by the Union, for their entire work shift on
any_day there is a negotiating or preparation

session scheduled for their respective
Bargaining Unit. . . . This tinme off shal

apply only to those enployees listed in
attachment B for the schedule in
attachnent A. . . .-

(Emphasi s added.)

Rel eased tine for bargaining preparation was expfessly
authorized. The ground rules also incorporated a schedul e of
bar gai ni ng days for each bargainihg unit, essentially calling for
t wo- day bargai ning sessions with the first day for preparation
and the second day for éctual bargai ni ng. Negotiations were held
on a daily basis when agreenent seened inmm nent.

Forlthe 1988 hegotiations, the ground rul es state:

The State agrees to grant tinme off w thout

| oss of conpensation to a total of thirty-two
(32) menbers of the Union's eight (8)
Bargaining Unit Councils, to be selected by
the Union, for their entire work shift on any
day_there is a neqgotiating-session schedul ed
for their respective bargaining unit. .

This tine off shall apply only to those

enpl oyees listed in Attachnent B for the
Schedule in Attachnment A

(Emphasi s added.)




VWile a specific reference to released tine for bargaining
preparation was not included, a bargaining schedule was
i ncorporated into the ground rules which called for two-day-
sessions which the parties acknow edged included one day open
(for preparation) and one day for actual bargaining.

The ground rules for 1991, the bargaining cycle which
‘resulted in the charges in this case, state:

The State agrees to grant tine off wthout
| oss of conpensation-to a total of thirty-two
(32) nmenbers of the Union's eight (8)
remai ni ng Bargaining Unit Councils, to be
selected by the Union, for their entire work
shift on any_day_there is a negotiating
session scheduled for their respective
bargaining unit. . . . This time off shal

- apply only to those enpl oyees listed in
Attachnment A, Colum A. .
(Enphasi s added.)

Unli ke the previous provisions, the 1991 ground rules did not
include either a specific reference to released tine for

- preparation or a bargaining schedul e which, by acknow edgenent of
the parties, included released tinme for plénned open or
preparation days. _

' Prior to adoption of the 1991 ground rules on My 22[ 1991,
uni on | eave was used by CSEA for bargai ning sessions on Nhy 6 and
May 16. Rel eased tine was used for bargai ning sessions on May 22
and 30, and June 7, 13, 14, 24 and 25. CSEA used union | eave,
rather than released tinme, for bargaining preparation on
May 21, 28 and 31, and June 5, 6, 11, 12, 20, 21 and 26.

No released tinme was given for bargaining preparation prior

to July when DPA granted continuous released tine to bargaining
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team menbers. Between July 1 and August 23, 1991, there were 21
bargafning days and 18 open or preparation days, all on released
time. The continuous released tine was rescinded by DPA after
August 23, 1991 due to DPA's dissatisfaction with the progress of
negotiationé and with the effectiveness of granting continuous
réleased time. Released time was granted for actual negotiating
sessions only followi ng August 23.
COEA S EXCEPTI ONS

On appeal ,. CSEA excepts to the ALJ's concl usion that the
status quo for released time in this case is defined by the
.ground rul es negotiated by the barties as nodified by any
devi ations fromthe ground rules which haVe been nutual ly agreed
to by the parties. CSEA argues that the practice of granting
rel eased tine for both bargaining and bargai ning preparation in
1987 and 1988, and in 1991 beginning in July and extending to
August 23, 1991, represents the status quo.

CSEA_aIso excepts to the ALJ's finding that the reasonable
rel eased tine requifenent of Dills Act section 3518.5 was not
violated in this casé. In support of this exception, CSEA
reiterates the testinony of a CSEA bargaining_tean1nenber t hat
the elimnation of released tine for prepération made it
difficult after August 23 for CSEA to counter DPA proposals and
devel op its own proposals for presentation at bargai ning

sessi ons.



DI SCUSSI ON

To establish a unilateral change, the charging party nust
show t hat : (1) the enpl oyer breached or altered the parties
written agreenent or established past practice; (2) such action
was taken w thout giving the exclusive-representative_hotice or
an opportunity to bargain over the change; (3) the change is not
merely an isolated breach of the contracf, but anmpunts to a
change of'policy (i.e., has a generalized éffect or continuing
i npact upon bargaining unit nenbers' terns and conditions of

enpl oynent); and (4) the change in policy concerns a natter

wi thin the scope of fépresentation. Joi nt _Uni | gh
School District (1982) PERB Decision No. 196; (d.endora Unified
School District (1991) PERB Decision No. 876.)

An established policy may be enbodied in the térns of a
collective-bargaining agreenent ( t int ' Hi ol
District, supra, PERB Decision No. 196); or, where a contract is
silent or anbiguous, it may be determ ned frompast practice or
bargaining history.(fig_tpngg_gpnnggLLy_QnLnge District (1982)
PERB Deci sion No. 279). Gound rule agréenents represent a

contractual obligation for purposes of determ ning whether a

uni l ateral change fromthem constitutes a violation. (St ockt on
‘Unified School District (1980) PERB Decision No. 143.)

CSEA . argues that the established past practice in this case
is the granting of released tine for both bargai ning sessions and
bar gai ni ng preparation during negotiations in 1987 and 1988, and

in 1991 beginning in July and extending to August 23, wthout



reference to the negotiated ground rules in effect. \Wen

rel eased tine for bargaining preparation was no |onger granted by
DPA after August 23 without granting an opportunity to bargain
over_the change, CSEA alleges that an unlawful uni |l ateral change

- occurred. |

DPA argues that no violation occurred because it
consistently provided at l|east the level of released tine called
.for_by the ground rules negotiated by the parties. In 1991, DPA
contends released tinme for preparation was not included in the
ground rule requirenents, and was granted tenporarily only
t hrough the nutual agreenent of .the parties.

A.review of the 1987 and 1988 bargai ning ground rules
reveals the clear intent of the parties that released tine be
granted for bargaining preparation. In 1991 the circunstances,
and the ground rules, changed however. CSEA proposed ground
rul es that'specifically aut hori zed réleased time for preparation
and travel. DPA testified that it attenpted to include a
- specific bargaining schedule in the 1991 ground rules, as had
been done in 1987 and 1988, but CSEA declined to do so. The
ground rules which were then adopted by the parties included no
specific authorization of released tine for preparation, and no
bar gai ni ng schedul e which included acknow edged open or _
preparation days. The unanbi guous terns of these ground rules
‘lead to the conclusion that the parties have agreed to rel eased

-time only for negotiating sessions.



CSEA conténds that the ground rufes referehce to
~"negotiation sessions” was intended to include preparation tine,
but the record does not support that contention. CSEA s proposa
to specifically include reléased time for preparation in the
ground rules was not adopted by the parties and the ground rul es
i ncl uded no bargaining schedule calling for open or preparation
days. Furthernore, the actions of t he parties bef or e July
constitute a tacit acknow edgment that the ground rules did not
provi de released tinme for preparation since CSEA utilized union
| eave for nine preparation'déyé in May and June after adoption of
- the ground rules.

DPA testified that beginning in July it authorized
continuous released tine in the intefest'of encour agi ng novement
toward settlenent. As determ ned by the ALJ, the fact that DPA
agreed to grant released tine over and above the level required
by the ground rules does not establish a higher |evel obligation
for released tinme which DPA can not.reduce. As the Board has
held "[T]he nere fact that an enpl oyer has not chosen to enforce
its contractual rights in the pastldoes not nean that, fpso
facto, it is forever precluded fromdoing so." (Marysville Joint
Unified School District (1983) PERB Decision No. 314.)
Teﬁporarily aut hori zing a higher level of released tine than that
required by the negotiated grouhd rul es does not create an
obligation to continue to do so indefinitely. The Board,

therefore, concl udes that DPA did not alter the parties' witten



ground rules or established paét practice when it agreed to
released tinme only for negotiating sessions after August 23.

CSEA also'contends that as a matter of law, it maé deni ed
‘reasonabl e released time under Dills Act section 3518.5 when DPA
denied released tinme for preparation days. CSEA asserts that
elimnation of preparation days "innnbiliied further meani ngfu
negoti ati ons between the state and the CSEA" because CSEA.was
unable to couﬁter state proposais.

"As noted by the ALJ, whether the aﬁnunt of released tine is
reasonable is a question of fact to be determined on a case- by- .

case basi s. (Sierra Joint Comunity_College District (1981) PERB

Deci sion No. 179.) The Board has eval uated specific
circumstances and determined that a refusal to grant rel eased
time did not deny rights to an exclusive representative.?

"The ALJ noted that CSEA's Unit 1 bargaining teamreceived-
rel eased time for 1991 far in excess of that received in previ ous
negotiations. A review of the | evel of released.tine recei ved by
an excl usive representatfve in previous negotiation cycles can be
instructive in evaluating the reasonabl eness of released tinme in
di sputed cases. Mdre conpellfng in this case, homever,'ié t he
fact that CSEA received released time in accordance with, and in

excess of, the ground rules it negotiated and agreed to with DPA

’Bur bank Unified School District (1978) PERB Decision No. 67
(no violation where district refused union's request for rel eased

tinme for seven uni on negotiators); Miroc Unified School District

(1978) PERB Deci sion No. 80 (no violation when district refused

to grant released tine to teachers for rest and recuperation the
day after the negotiating session ended at 3:00 a. m ).
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When DPA returned to the level of released tine required by the
negoti ated ground rules, CSEA then argued that the mutually-
agreed to | evel was not reasohabl e. Under these circunstances it
cannot be concluded that DPA deni ed reasonable released tine to
CSEA, and this exception is. rej ected.

CORDER

The unfair practice charge in Case No. S-CE-522-S is hereby
DI SM SSED.

Chair Blair and Menber Hesse joined in this Deci si on.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

CALI FORNI A STATE EMPLOYEES
ASSCCI ATI ON, SEIU, LOCAL 1000,

Unfair Practice
Case No. S-CE-522-S

PROPOSED DECI S| ON
(2/ 19/ 92)

Charging Party,
V.

STATE OF CALI FORNI A ( DEPARTMENT COF
- PERSONNEL ADM NI STRATI ON) ,

Mt AN A N A N

Respondent .

Appearances: Barbara E. Brecher, Attorney, for California State
Enpl oyees Associ ation, SEIU, Local 1000; Joan Branin, Labor
- Relations Counsel, for State of California (Departnent of
Per sonnel Adm nistration).
Before Christine A Bologna, Admnistrative Law Judge.
PROCEDURAL_ HI STORY

This case alleges unilateral change and denial of reasonable
rel eased tinme when preparation tine was elimnated during
contract negotiations. The state enployer points to the
negoti ated ground rul es agreenent and denies any violation of the
union's statutory rights.

On August 30, 1991, the California State Enpl oyees
Associ ation, SEIU, Local 1000 (Charging Party or CSEA) filed an
unfair practice charge against the State of California
(Departnent of Personnel Adm nistration) (Respondent or DPA).
On Cctober 22, the general counsel of the Public Enpl oynent
- Rel ations Board (PERB or Board) issued a conplaint alleging that
Respondent viol ated section 3519(c) of the Ralph C. D lls Act

(DIls Act) and, independently, section 3519(a) and (b) of the

This proposed decision has been appealed to the
Board itself and may not he cited as precedent
unl ess the decision and its rational e have been
adopted by the Board.




statute,! by changing established policy when it refused to grant

“w: released tine-for preparation between bargaining sessions on or

about July 30, 1991, without prior notice to and affording
Charging Party an opportunity to negotiate over the decision or
its effects. DPAfiled a tinely answer on Novenber 18, denying
any unfair practices and asserting affirmative defenses.

An informal settlenent conference conducted by a PERB
adm ni strative |aw judge (ALJ) on October 28 did not resolve the
di spute. Formal hearing was held on Novenber 5 and 18, and

Decenber 6 and 19, 1991, in Sacranento, California.

Unl ess otherwi se indicated, all statutory references
herein are to the Governnent Code. The Dills Act is codified at
Gover nment Code section 3512 et seq. and is adm nistered by PERB,
In pertinent part, section 3519 provides that:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and confer in
good faith with a recogni zed enpl oyee
or gani zati on.

(e) Refuse to participate in good faith in
the nmedi ati on procedure set forth in section
3518.



Charging Party was allowed to present evidence of bargaining

. history-for all CSEA bargaining units included within the

negoti ated ground rules agreenent, and on the alternative cause
of action of denial of the statutory right to reasonable rel eased
time,2 over the objection of Respondent.® The parties stipul ated
to limt the evidence to the last three negotiations for state
bar gai ni ng unit one. |

Wth the filing of post-hearing briefs, the nmatter was
submtted for decision on January 30, 1992.

ELNDI NGS OF FACT

Charging Party is an enployee organization within the

meaning of Dills Act section 3513(a), and the exclusive

representative of an appropriate unit of state enpl oyees under

°Dills Act section 3518.5 provides as follows:

A reasonabl e nunber of enployee
representatives of recognized enployee
organi zations shall be granted reasonabl e
time off without |oss of conpensation or
ot her benefits when formally neeting and
conferring with representatives of the
state on matters wthin the scope of
representation.

This section shall apply only to state

enpl oyees, . . . and only for periods when a
menor andum of understanding is not in effect.

Section 3518.5 was cited in the unfair practice charge but
was not nentioned in the conplaint.

3Respondent objected to the first ruling on rel evance
grounds, and to the second as an inproper expansion of and
anendnent to the conplaint. The ALJ also ruled that Respondent
-could offer the practices in other bargaining units, including
- those not represented by CSEA, in defending against the statutory
" released time claim over the objection of Charging Party.
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section 3513(b) of the statute.* Respondent is the state

i enployer within the neaning of Dills . Act section 3513(j).

State bargaining unit one (Adm nistrative, Financial and
Staff Services) (Unit 1) contains nore than 29,000 enpl oyees in

500+ civil service classes;?®

virtually all of the 100+ state

- departnents enploy Unit 1 staff at some 720 worksites.® Unit 1
has been represented by CSEA for nore than ten years. CSEA and
the state have negotiated a nunber of conprehensive contracts and

reopener agreements for Unit 1 since 1982.°

“Section 3513(b) of the Dills Act defines a "recognized
enpl oyee organi zati on" as an enpl oyee organi zati on recogni zed
by the state as the exclusive representative of enployees in an
appropriate unit.

°Some Unit 1 classes are used by only one departnent; i.e.
District Sales Representative, .California State Lottery. . O her
Unit 1 classes are used by many and/or all state departnents;
i.e., Staff Service Analyst (General).

®Unit 1 enpl oyees include accountants; administrative

- assistants; anal ysts; auditors; agents and appraisers; buyers;
consultants; clainms exam ners; conputer operators and data
processors; financial and information officers; planners; program
techni ci ans and specialists; statisticians; and lottery, tax and
unenpl oynent representatives.

‘(Unit_Determination for the State of California (1979) PERB
Decision No. 110-S.) CSEA was certified as the exclusive
representative for Unit 1 on July 7, 1981, following a
representation election conducted by PERB (Case No. S-R-1-9S).
PERB Regul ation 32120 (tit. 8, Cal. Code of Regs., sec. 32120)
requires the state enployer to file a copy of its contracts with
exclusive representatives in the Sacramento Regional O fice. The
Board and its agents may take official notice of docunents in
PERB files and records. (Ant el ope Valley_Community_College
. District (1979) PERB Decision No. 97; John Swett Unified School

District (1981) PERB Decision No. 188; _Compton Conmunity_Coll ege

% District (1988) PERB Decision No. 704.)
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1987 nd Rul . gotiations and Contract

'Since at least 1987, Unit 1 and the state have negoti ated
over "coalition" ground rules with other CSEA-represented
bargai ning units before bargai ning over successor contracts on an
i ndi vidual unit basis. In 1987, Rick MWIliam (MWIIliam, DPA
~chief of |abor relations, was the state's chief negotiator over
ground rul es, while John Ham Iton served as CSEA' s chi ef
negotiator. On May 18, the parties signed a three-page, 18-
par agraph ground rul es agreenent.
The released tine clause stated:
The state agrees to grant time off w thout
| oss of conpensation to a total of thirty-
six (36) nenbers of the Union's nine (9)
Bargaining Unit Councils, to be selected by
the union, for their entire work shift on any
day there is a negotiating_or preparation

session _scheduled for their respective
bargai ning unit. [ Enphasi s added. ]

The ground rules further provided that the bal ance of CSEA s
bar gai ning teans would be granted union |eave,® conpensable tine
“off (CTO), vacation, or other authorized unpaid |eave of absence,
wi th other enployees released by nutual consent. CSEA designated
the team nenbers on released tine, and their status would not

change throughout the negotiations.® Each team could bring

- 81f an enployee was on paid union |eave, CSEA reinbursed the
state for the enployee's entire salary, plus 35 percent of wages
for benefits. Union |leave could al so be unpaid.

*Rel eased time was given to 36 enployees in the aggregate,
an average of four per team Ronald Al nmgui st (Al mguist), CSEA
manager for bargaining services and research, explained that the
~union placed the |owest paid enpl oyee-negotiators on union |eave
- and selected higher salaried workers: for rel eased tine.

Al mqui st, McWIIliamand Cat hy Hackett (Hackett), Unit 1
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observers and call experts and ot her wi tnesses. ! Travel was on

-..the-enpl oyees' own tinme, except .for three renote | ocations;

travel from Los Angel es, San Francisco, San Di ego, Riverside and
Ontario was specifically excluded fromrel eased tine. Caucuses
were limted to one hour.

The ground rules incorporated a negotiating schedule for
each bargaining unit. Unit 1 bargaining was held on June 2, 9,
16 and 23, and released tine was granted to the union team The
Unit 1 team also received released tine for preparation on

~June 1, 8, 15 and 22. Additional time for Unit 1 negotiations
was scheduled from 10:30 am to 12:30 p.m on June 28, 29 and
30. Thus, the 1987 ground rules authorized 11 days of rel eased
time for union negotiators: four for bargaining, four for
preparation and an additional three days.

MW I 1liam agreed to two days of released tine for
negotiating sessions, with the first devoted to preparation, in
the ground rules in return for a definite weekly bargaining

~schedule and limted caucus tinme. The parties also negotiated
daily around the tinme of contract expiration, and the state

granted continuous released tine to the union team when

chai rperson, agreed that unit 1 team nenbers were on rel eased
time as they were higher paid than other unit negotiators.

1CSEA observers were required to use their own time. Uni on
W t nesses and experts would be on their own tine, or could be
rel eased on vacation, CTO union |eave or authorized |eave
W t hout pay, subject to state operational needs.

M1 f caucuses lasted nore than 60 minutes, the session woul d
end and reconvene at the next schedul ed neeting. Bar gai ni ng team
menbers were required to return to work.
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agreement seened imminent.'? Hackett recalled a one-to-one ratio
- -between rel eased tine for preparation and negotiating; i.e., for
every day of bargaining, the CSEA Unit 1 teamreceived a day of
preparation on released tinme.!®

MW I Iliamwas also the chief negotiator for the state in
Unit 1 successor contract bargaining in . 1987; the state team
i ncluded eight other nenbers. The CSEA Unit 1 chief negoti ator
was Peter MCory (McCory); 12 to 16 additional nenbers were on
the union team Al bargaining took place in Sacranento. A new
- contract was reached in July 1987. The Unit 1 contract,
effective fromAugust 16, 1987 through June 30, 1988, was a
conpr ehensi ve docunent containing 22 articles, 46 pages of text
and various addenda.

+ 1988 Ground Rules. Negotiations and Contract

In 1988, McWIIliam again served as chief negotiator for the
state in coalition ground rules bargaining, while the CSEA chi ef
negotiator was Tut Tate. The three-page, 20-page ground rules
--agreement was signed April 25.% The released tine provision

st at ed:

'"2MeW I 1P am and James Wheatl ey (Wheatley), a nenber of the
state Unit 1 team testified about this practice. \Weatley was
appoi nted as DPA senior |abor relations officer in June 1991, and
is the chief state negotiator for Unit 1.

BHackett did not participate in 1987 ground rul es
negotiations for the union, but Weatley was a nenber of the
state team

YHackett participated in 1988 ground rules negotiations for
CSEA, but Wheatley was not on the state team

7



The state agrees to grant tine off wthout

| oss of conpensation to a total of thirty-
two (32) nenbers of the Union's eight (8)
Bargaining Unit Councils, to be selected by
the Union, for their entire shift on any day
there is a neqotiating _session _scheduled for
their respective bargaining unit. [ Enphasi s
added. ]

The remaining provisions were virtually identical to the
1987 ground rules. Travel continued to be on the enployee's own
time and disallowed for the five cities naned in the 1987 ground
rules, but there were two additional renote |ocations. Caucus
times remai ned the sane.

A schedul e of negotiating sessions was incorporated into the
ground rules.'™ It called for two consecutive days every fmo
‘weeks, one day for bargai ning and one open; the union teans
received rel eased tine 6n both days. MWIIliamagreed to this
arrangenent :to pronote definite scheduling of negotiations,
accommodat e the union nenbers' travel, and provide better quality
bargaining tinme. Additional released tine requests from CSEA for
‘meetings of union negotiatérs wer e deni ed; however, MWIIiam
agreed to union leave. The Unit 1 teamused the open days for
preparati on.

MW I liamand McCOory again served as the Unit 1 chief
negotiators for the state and union, respectively, in successor

contract bargaining. The state team included Weatl ey and six

BMeW 1 iam and Al ngui st agreed that the chief negotiators
for the bargaining units were totally responsible for scheduling,
- including any tinme away fromthe table on released tine or other
. approved | eave. Although w tnesses were not sequestered, neither
was present during the other's testinony.
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others; the union team included Hackett and 14 additi onal

“~+ .menbers. All bargaining took place in Sacranmento. Negoti ations

‘continued on the established schedul e t hrough August 31. No
negoti ations were held, and no released tine was afforded, from
Septenmber 1 through March 1989, when agreement was reached
-after two days of nediation. The new Unit 1 contract, effective
May 18, 1989, through June.30, 1991, was again a conprehensive
docunent, containing 56 pages of text, three side letters, 22
articles and four attachnments.?'’

It is unclear exactly when Unit 1 bargai ning began in
1988. ' |f negotiations began the week the ground rul es mere‘
signed, the union teamwould have received 20 days of released
~tinme, ten for bargaining and ten open, fromApril 25 through
August 29. I f bargaining started the week after agreenent on
ground rules, i.e., the week of May 2, 18 days of released tine,
nine for negotiating and nine open, would have been afforded from

May 2 through August 23. 1

A few "side bar" meetings with the state, for which the
union teamreceived released tine, were held in Septenber and
Cctober. In Novenber, Unit 1 enployees rejected the tentative
agreenent in a contract ratification vote.

YAccording to MWIlliam Unit 1 was one of the |ast
bargaining units to reach agreenent wth the state.

BHackett recalled that negotiations began in My.

YThese estimates are based on the established negotiating
schedul e of two consecutive days every other week through
- August 31, when bargai ni ng ended.
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1991 G ound Rules_and Negotiations

DPA princi pal labor relations officer Arnold Beck (Beck) was
the chief negotiator for the state in 1991 coalition ground rules
- negotiations; his CSEA counterpart was Al nguist. There was. only
one m d-May neeting between the state and uni on teans. Bef ore
t hat session, Al nguist sent a two-page, four paragraph witten
proposal to McWIliam  CSEA proposed the follow ng | anguage on

rel eased ti ne:

The state agrees to grant tine off

W t hout |oss of conpensation to the

five representatives of each of the nine
bargai ning_units, expert wtnesses and the
four CSEA G vil Service Division officers for
t he purpose of negotiating a new agreenent.
Rel ease_tine_shall include negotiations.
travel tinme, preparation tinme and
ratification. [ Enphasi s added. ]

~This proposal was not discussed during the single session on.
ground rules. The union wanted to conclude the ground rules
negoti ations quickly, and get to the unit tables. The parties
tal ked about released tine as discretionary with the state or a
..union entitlenment, but there was no specific dialogue on

schedul ing, preparation tine or other conditions. Agreenent on

20

the ground rules was not reached at this neeting.
On May 22, the three-page, 18 paragraph ground rul es

agreement was signed by Beck, Al muist and Elizabeth Lindgren.?

20
Al mgui st characterized the coalition ground rules as
essentially negotiated by "fax", i.e., facsimle exchange of
proposal s.

2lE| i zabeth Lindgren was the alternate deputy director for
bargaining in the CSEA civil service division.
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The paragraph on rel eased tine stated:

The 'state ‘agrees to grant tine off w thout

| oss of conpensation to a total of thirty-

two (32) nenbers of the Union's eight (8)

remai ni ng[??] Uni on Bargai ning Unit Councils,

to be selected by the Union, for their entire

shift on any_day there is a negotiating

session[ ] scheduled for their respective

bar gai ning unit. [ Emphasi s added. ]
The remaining ground rules were virtually identical to the 1987
and 1988 ground rules. Travel continued to be on enpl oyee tine,
disallowed for the five cities identified in prior ground rul es,
and there were two additional renote |ocations. Caucuses
“continued to be limted to 60 mnutes. A schedule of dates for
negoti ati ng sessions was not incorporated, however.

In 1991, Rosnmarie Duffy (Duffy), a CSEA senior |abor

rel ations representative, was the chief negotiator for the six-

menber union team? while Weatley served as the chief

22CSEA Unit 15 (Allied Services) had separate ground rul es.

23
The union witnesses defined a negotiating session broadly.

" “Caucus tinme included preparation during breaks in face-to-face

negoti ations, and on days away fromthe table. Both caucusing
and preparation involved review and eval uati on of managenent
proposal s, drafting requests for information, preparation of

W t nesses and preparation of counters. Hackett asserted that the
last three Unit 1 negotiations included caucuses |asting from one
to four hours on bargaining days. \eatley agreed, adding that

| engt hi er caucuses occurred on nultiple-day bargaining sessions
when direct negotiations took less than an entire day.

2The uni on team i ncluded Hackett, an associate budget
anal yst wwth the Departnment of Transportation (Caltrans) in
Sacranento; Jim Hard, an enploynent programrepresentative with
t he Enpl oynent Devel opnent Devel opnent (EDD) in Sacranmento; Sam
G ardo, an EDD enpl oynent program representative from Ontari o;

~“*Henry Ochoa, an accounting officer with Caltrans in Los Angel es;
"7 and -Dave Westin, an apprenticeship consultant with the Departnment

of Industrial Relations in QGakl and.
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negoti ator for the six-nember state Unit 1 team?® All

“ iy negotiations-were held in-Sacranento. The expired contract was

extended through July 18, and session-by-session until July 26.

The CSEA Unit 1 teamused union |eave, rather than rel eased
time, for the May 6 and 16 bargai ning sessions because ground
rules had not been finalized. Unit 1 negotiations were held on
May 22 and 30, and June 7, 13, 14, 24 and 25; the union team
received released tinme. The CSEA teamused May 21, 28 and 31,
and June 5, 6, 11, 12, 20, 21 and 26 for preparation, and took
~union | eave, not released tine, on these days.

Duffy testified that during the June 24-25 negoti ati ons,
Wheat|l ey agreed to total released tine for bargaining and
“preparation until an agreenent was reached. \Wweatley testified
that on July 2, he told the union teamthat he would give them
released tinme for preparation between negotiating sessions to
pi ck up the pace of bargaining, and to spend tine nore

“productively in reviewng and presenting witten proposals and

~= counterproposals (counters); the released tinme was to continue

until the contract expired. Released tinme was extended to days
away from face-to-face negotiations beginning July 3, and the
CSEA Unit 1 teamwas on released tine during all of July and

until August 23.72%°

©2°The state team included representatives fromthe Franchise
Tax Board, Departnent of Social Services, Board of Equalization,
Caltrans and EDD

_ *The union teamwas granted rel eased tinme for. every
"~ bargai ni ng session except ‘May 6 and 16. Unit 1 bargai ning was
conducted on the nine days noted above; on July 1, 2, 8, 9, 10,

12



CSEA presented a conprehensi ve opening proposal to the state

~=~win late May or early June,?” which contained changes in existing

contract |anguage, carryover clauses and new itens. The state

presented a conprehensive response to the union on or about

28
June 14. Thr oughout July, the union explained its proposals
29 30

and called 50 witnesses on a nunber of topics. I n August, the

Unit 1 team continued to explain its proposals and called 20 nore

- 17, 18, 22, 24, 26, 29, 31; and on August 2, 6, 8, 12, 14, 16,
19, 21, 23, 26 and 28. Bargaining al so took place on

.Septenber 6, 9, 10, 16, 17, 23 and 24. . Negotiations with the
medi at or occurred on Hal |l oween, Novenber 8, 21 and Decenber 12.
A total of 41 days of released tine was given to the Unit 1
negoti ators for bargaining. Rel eased tine for preparation was
granted to the teamon July 3, 5, 11, 12, 15, 16, 19, 23, 25 and
30, and August 1, 5, 7, 9, 13, 15, 20 and 22, a total of 18 days.
.As of the last day of hearing, the Unit 1 teamhad received 59
days of released tine.

"\Wieat | ey testified that he first saw the union's opening

proposal s around May 22. Hackett testified that the union gave
- Its opening proposal to the state on June 7. The parties'
initial proposals were "sunshined," i.e., presented at a public
‘meeting for public comment under Dills Act section 3523, in
February.

28
The state proposals included a 5 percent salary reduction;
reduced enployer contributions for health benefits; alternative
transportation; and rollover |anguage for per diem all owances and
rei mbursenents, enployee transfers and nonindustrial disability
i nsurance (NDI).
29
The wi tnesses' testinony ranged from 15 mnutes to two |
hours. Sone were group presentations on salary proposals.

%These included special salary and/or inequity adjustments
for specified classes; contracting out; child care; health and
safety; stewards' rights; testing; NDI; bilingual pay;
~ performance standards; enployee transfers; election |eave;

» permanent intermttent enploynent; alternative work schedul es;
and long-term care benefits.
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Wi tnesses on a variety of subjects.® During this time, the

sttt ynioon al so present ed new proposal s. and/ or counters on existing

contract |anguage.’™ The state gave counters to the union on
'July 10, August 2 and 21.%* The parties also discussed a new
* proposal, whether to support health benefits |egislation.

By early August, Weatley was dissatisfied wth the progress
of Unit 1 negotiations. On August 8 and 14, he told the union
team that he would elimnate released tine for preparation if he
did not see nmore counters, written proposal s and productive use
of negotiating tine. On August 8, CSEA gave the state a new

" proposal on-grievance procedures; it also submtted a revised

- el ection | eave proposal -on August 14. After the August 14
session, Weatley spoke with McW I I|iam about elimnating rel eased
time for days other than bargaining sessions in Unit 1.%
MW Iliamtold Weatley that the decision was up to him

On August 21, the union team gave the state a new NDI

~proposal. At the end of the day, Weatley told the Unit 1 team

" that released tinme for preparation would cease, beginning the

31These included discipline, steward release time, union
rights/distribution of literature, indoor air quality, industria
disability leave (IDL), discrimnation, |ayoffs, catastrophic
| eave and special salary or inequity adjustnents.

%2These included the preanbl e; recognition; union
representation rights; organizational security; state's rights;
article 5/general provisions; and permanent intermttent
enpl oynent .

3Among the topics were IDL; perfornmance standards; and
permanent intermttent enpl oynent.

3Weatley and McW I liamdid not discuss past Unit 1
~negotiations, practices or coalition ground rules.
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- follow ng week, due to the |lack of bargaining progress and

« .proposals; released tine for preparation would be allowed on

August 22, however, because August 23 bargai ni ng was al ready
schedul ed. Wieatley informed the teamthat released tinme would
continue for all negotiations. Duffy objected; she argued that

~ CSEA had a right to present its case, the issues required
research, the parties needed nore tinme, and the Unit 1 team was
entitled to released tine under the Dills Act. Duf fy requested
union | eave for the team on nonbargai ning days. \Wheatley agreed -
to consider it.

The next day, Weatley advised Duffy that the ground rul es
did not allow union |leave for preparation. On August 26, the
parties again discussed released. tinme for activities other than
face-to-face negotiations. \Weatley rejected the union's request
for continued released tine on nonbargai ning days.

Weatl ey admtted that he did not negotiate with CSEA over
the decision to grant full-tinme released status in July, or to
“elimnate released tine for preparation effective August  26.

CSEA filed this charge four days |ater. |

The Unit 1 teans continued bargaining. As of the end of
August, there were no tentative agreenents.® After August, the
uni on made no new mmj or proposals although it gave the enpl oyer

two m nor proposals; the state gave the union new, although

®Unit 1 policy, followed in and conmunicated to the state

i n past and current negotiations, would not tentatively agree to
any one subsection absent agreenent on the entire article. The
~parties had reached conceptual agreenent on many itens, however.
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m nor, revisions on grievance procedures, furloughs and union

et representation rights.  CSEA presented a witten list of classes

proposed for inequity or special salary adjustnents in Septenber.
Weatl ey sent the state's last, best and final offer to
Duffy on Septenber 27. On Cctober 10, Weatley requested PERB to
decl are inpasse and appoint a nediator in Unit 1 negotiations.
PERB found an inpasse and appointed a nedi ator on October 18.
According to Hackett, when released tine for preparation was
el i mnated, CSEA was unable to counter the state proposal for a 5
percent salary reduction, although the teamverbally rejected it.
The union also could not counter the state proposals on |DL;
heal th benefits; several health and safety itens; enployee
transfers; allowances; and alternative transportation. The
unit 1 team further could not develop and present its own
proposal s over |ayoff, performance standards, and NDI.
Hackett explained why released tine for preparation is

essential to Unit 1 bargaining. The unit is very |large and

- diversified.%® Expert wtnesses are also required on many

i ssues: out-of-class work; special salary adjustnents; workweek
groups; permanent intermttent enploynent; bonuses; job
classifications; travel; and apprenticeship prograns. Three team
menbers had to travel to Sacranmento, and the team needed to

caucus after negotiations. Finally, Unit 1 enployees also are

®For exanple, a statew de grievance on special salary
adjustnents was filed under the 1989-91 Unit 1 contract which
affected 2,800 enpl oyees.
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very interested in, and wish to participate and receive updates
. on-the progress of bargaining.
According to Wieatley, the size of the unit by itself has no
“direct inpact on the ability to prepare bargaining proposals and
counters. Instead, the nature of the proposal, including cost
factors and the source and availability of information to justify
.and support it, nust be considered. Rollover proposals including
m nor variations in language, but retaining the essential
concept, could and were countered inmedi ately.

1 SSUES

1. Ddthe state enployer unilaterally change its
rel eased tine policy, and thereby fail to negotiate in good faith
inviolation of DilIls Act section 3519(c) when it elimnated
rel eased tinme for preparati on between bargai ni ng sessions
ef fective August 26, 19917

2. Did the state enployer unreasonably deny rel eased tine
to the union negotiating teamin violation of Dills Act section
+3518. 5?

3. Dd the state enpl oyer's conduct independently violate
the rights of CSEA, the Unit 1 teamnenbers and Unit 1 enpl oyees
under Dills Act section 3519(b) and (a), respectively?

CONCLUSI ONS OF LAW

The conplaint alleges that the state enployer failed to
bargain in good faifh when it changed established policy by
refusing to grant released tine between bargaining sessions for

~ preparation wthout negotiating with CSEA over the decision
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~and/or effects of the change. It charges a violation of Dills

“en et Act section 3519(c), but does not allege a failure to participate

in the statutory inpasse procedure in good faith, a separate
violation of Dills Act section 3519(e). The all eged uni l atera
change occurred before the statutory inpasse procedures while the
parties were negotiating a successor agreenent. The parties also
presented evidence establishing that the state requested PERB to
decl are inpasse; PERB found a bargaining inpasse and abpointed a
medi ator; and nediation was invoked while the denial of state

-rel eased time for preparation continued. Accordingly, a Dlls
Act section 3519(e) claimof refusal to participate in the

statutory inpasse procedures in good faith is also presented.

(MMreno Valley Unified School District v. PERB (1983)
142 Cal . App. 3d 191, 200-202 [191 Cal .Rptr. 60]; Charter Qak
Unified School District (1991) PERB Decision No. 873; JTenple Gty

Unified School District (1990) PERB Decision No. 841; Santa Cara

Unified School District (1979) PERB Decision No. 104.)3%

The Dills Act requires the state enployer and an excl usive
representative to neet and confer in good faith with each other
on matters within the scope of representation. |In addition, the
Dills Act requires the state enpl oyer to give enployee

organi zations an opportunity to neet and confer regardi ng any

3"Under section 3518 of the Dills Act, inpasse resolution is
[imted to nediation and there is no provision for factfinding.
The parties may nutually agree on a nediator or request PERB to
'~ determne the existence of ~an inpasse and appoi nt a nedi ator.
- (PERB Reg. 32791 (tit. 8, Cal. Code of Regs., sec. 32791).) |If
PERB appoints the nediator, PERB pays the nedi ati on costs.
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law, rule, resolution or regulation that it proposes to adopt,

esawhi chodirectly relates to .matters within the scope of bargaining.

(Secs. 3516.5, 3517.) The obligation inposed by the Dills Act
requires both parties to negotiate and di scuss each other's
proposal s, engage in good faith efforts to reach agreenent on
subjects within the scope of representation, and to reduce those
agreenents to witing upon request. (Secs. 3517, 3517.5.) The
Dills Act also obliges the parties to provide adequate tine to
reach agreenent, including the resolutions of inpasses. (Sec
3517.)

Rel eased tine is a negotiable subject under the Educati onal
Enpl oyment Rel ations Act (EERA).® EERA section 3543.2 provides,
in part, that the scope of representation shall be Iimted to
matters relating to wages, hours of enploynent and other terns
and conditions of enploynment. The Board has held that releaéed
tinme is related to the enunerated subjects of wages and hours,
and is well-suited to the "nediatory influence of negotiations"

«for resolution of disputes. (Wllits Unified School District

(1991) PERB Decision No. 912; Conpton Community College District

(1990) PERB Decision No. 790; _San Mateo Gty School District et

al. (1984) PERB Decision No. 375; _Anaheim Union H gh School

District (1981) PERB Decision No. 177, Jefferson School District

(1980) PERB Deci sion No. 133.)

*38EERA is codified at Governnment Code section 3540 et seq.
and is also adm nistered by PERB
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Section 3516 of the Dills Act is virtually identical to EERA

Lotk geetion 3543.2, stating that the scope of representation shall be

l[imted to wages, hours and other ternms of conditions of

39

enpl oynent . The Board has recently concluded that rel eased

time is wthin the scope of representation of the Dills Act.

iProfessionaI Engineers in California Governnent (1991) PERB
Deci si on No. 900-S.)

The duty to bargain requires both |abor and managenent to
refrain fromtaking any unilateral action that would effectuate a
- change in a mandatory subject of bargaining until each has given
~ the other side notice and an adequate opportunity to negoti ate.

| f negotiations are requested, unilateral changes cannot be
i npl emented until the parties have either reached agreenent or

i npasse after exhausting the statutory inpasse resolution

procedures. kPERB v. Modesto Gty School D strict (1982)

136 Cal . App. 3d 881, 900 [186 Cal .Rptr. 634]; National Labor

Rel ations Board v. Katz (1962) 369 U S. 736, 745 [8 L.Ed. 2d
230].)

Absent wai ver, the negotiating obligation is continuous,
bi nding both parties during the bargaining process throughout the

life of the agreenent, after expiration of the contract and unti

all inpasse procedures have been exhausted. kPIacentia Uni fied

School District (1986) PERB Decision No. 595 Mdesto Gty

**Neither party is obliged to negotiate over subjects
- outside the scope of representation. (State of California
- (Departnment of Personnel Admi nistration). (1987) PERB Deci sion
No. 648-5).
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School s (1983) PERB Decision No. 291.) The duty to bargain nust’

~=: be fulfilled before the enployer may inplenent its |ast, best and

final offer. (Tenple Gty Unified School District, supra. PERB

Deci si on No. 841.)
Unilateral Change

Because the Dills Act is designed to foster the negotiating
process, a preinpasse unilateral change in an established
negoti abl e practice, absent a valid defense, is a per se
violation of the duty to bargain under the Dlls Act section
3519(c). (NLRBv. Katz, supra, 369 U S. 736 [8 L.Ed.2d 230];
~State of California (Departnent of Transportation) (1983) PERB

" Decision No. 361-S; _San Francisco Community College District

(1979) PERB Decision No. 105.) When unilateral changes are.
i npl emented during the statutory inpasse procedures, D lls Act

section 3519.5(e) is violated. (Mreno Valley Unified Schoo

District, supra. 142 Cal.App.3d 191 [191 Cal .Rptr. 60];*° Tenple
» Gty_Unified School District, supra, PERB Decision No. 841.)

To establish a unilateral change, a charging party nust show
that: (1) the respondent has changed the status quo; (2) the
excl usive representative was not given notice or an opportunity
to bargain; (3) the breach or alteration was not isolated, but
anounted to a change of policy, having a generalized effect or

continuing inpact on the terns and conditions of enploynment of

Di11's Act section 3519(e) and EERA section 3543.5(e) are

virtually identical in making it unlawful for an enployer to

~refuse to participate in good faith in the inpasse resol ution
procedures set forth in the respective statutes.
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bargai ning unit nmenbers; and (4) the change in policy concerns

matters within the scope of representation. (Gant_Joint Union

Hi gh School District (1982) PERB Decision No. 196.) Established

policy may be reflected in the agreenent (Gant Joint Union Hi gh

School District, supra), bargaining history (Colusa Unified

-~ School District (1983) PERB Decision Nos. 296 and 296a), or past

practice (Ro Hondo Community College District (1982) PERB
Deci sion No. 279; Pajaro Valley Unified School District (1978)
PERB Deci sion No. 51.)

The enpl oyer's |ack of subj ective bad faith in making

“unilateral changes is immterial; the change itself has a

destablizing and disorienting inpact on enployer/enployee
rel ations, derogates enployee freedom of choice in selecting an

excl usive representative. and pronotes bargaining inequality which

"is inconsistent wwth the statutory design. (Davis Unified School

District et al. (1980) PERB Decision No. 116; San Mateo County

" Communi ty_Col |l ege - (1979) PERB Decision No. 94.) Ofering to

- negotiate after the changes have been inplenented does not cure

the prior conduct since the enployer's fait acconpli nmakes the

gi ve and take of |abor negotiations inpossible. (San_Franci sco

Community College District, supra, PERB Decision No. 105.)

A unil ateral change, however, does not occur where the
action taken by the enployer does not alter the status quo. "The
‘status quo' against which an enployer's conduct is eval uated

must take into account the regular and consistent past patterns

- of changes in the conditions of enploynent." (Pajaro Valley
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Unified School District, supra, PERB Decision No. 51.) \ere the

enpl oyer acts '‘consistently with past practice, no violation may

“be found in a change that did not alter the status quo. (Gak

G ove_School District (1985) PERB Decision No. 503.) Charging

Party bears the burden of proving the change in past practice or
est abl i shed poli cy. (Ubid.)

The state argues that it nmet its statutory notice and neet
and confer obligations when Weatl ey gave three days advance

notice to the Unit 1 teamthat released tinme for preparation

~would end the follow ng week, and considered, but rejected, the

““union's request to retain full-time released status. This

contention is rejected. Weatley candidly admtted that he did
not negotiate with the union over the decision to grant or
elimnate released tinme for preparation during Unit 1 bargaining.
CSEA certainly did not agree to any limtation on released tine.
Thus, the question is whether the state enpl oyer nade a

uni l ateral change when it restricted released tinme to negotiating

~.days effective August 26, 1991, in Unit 1 bargaining. The answer

“lies in determning the nature of the status quo before the state

l[imted the released tinme available to the union team

The state asserts that the |anguage of the negotiated 1991
ground rules is dispositive.* CSEA responds that the ground
rules are not controlling because the practice of released tine

for preparation and bargai ning days on a one-to-one ratio

“1The 1989-91 Unit 1 contract contained no |anguage on
released tine for negotiating a successor contract.
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remai ned intact over three successor contract negotiations. The

g anal ysis properly begins with the ground rul es agreenents.

The May 18, 1987, ground rules specifically authorized
rel eased tinme for both bargaining and preparation, and further
attached a schedule of 11 dates on which the Unit 1 teamwas
rel eased. The April 25, 1988, ground rules renoved preparation
fromreleased tinme, but also attached a schedul e of negoti ati ng
sessions of two consecutive days, one for bargai ning and one
open, every other week, with both days on released tinme. The
May 22, 1991, ground rules contained the sane | anguage as the
1988 ground rules,-providing'released time only for negotiating,
but did not attach a schedule for Unit 1 bargaining, unlike the
past two ground rules. Furthernore, CSEA specifically proposed
. that released tine include preparation and travel before the
single negotiating session on ground rules, but this |anguage was
not included in the final agreenment signed by the parties.

The 1987 ground rules denonstrate that the parties knew how

~sto-include preparation within the authorized rel eased tine

provisions. Al three ground rules prohibited released tinme for
travel fromthe worksites of the three Unit 1 team nenbers

| ocated outside Sacranmento. All three ground rules described
caucus tinme separately fromrel eased tine. Not wi t hst andi ng

CSEA' s honestly held definition of "negotiating session" to

A9

i ncl ude preparation,‘ caucusing and travel, the plain |anguage

“2CSEA wi t nesses used the terns "preparation" and
"caucusi ng" interchangeably, over the state's objection as an
+ expansi on of the conplaint.
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of the 1991 ground rules does not authorize released time for
~ these purposes.
The union correctly contends that the ground rul es

| anguage does not end the inquiry. This is because the evidence
clearly denonstrates that the parties frequently deviated from
the ground rules. The scheduling of negotiating sessions,
including any released tinme, was up to the chief negotiators.
The 60-m nute caucus limtation was exceeded routinely. The
state granted continuous réleased time to the union team when an
agreement seened near.?®

Al t hough Wheatl ey clainmed that he followed the ground rules,
~ he significantly departed fromthemin releasing the Unit 1 team
five days a week after July 3. This arrangenent far surpassed
the released tinme in prior years of one day for bargaining and
one for preparation or open, on a weekly basis or every other
week. In addition, the CSEA Unit 1 team used union |eave for
preparation in May and June after the ground rul es were si gned,
-unli ke past .negotiations when released tine away from the table
began concurrently wi th bargai ning, even though the contract(s)
had not expiréd.

The key to solving the past practice puzzle is the nutual
consent of the Unit 1 chief negotiators. The ground rules
provided a floor, not a ceiling, for released tine and ot her

matters. This is likely a result of the parties' bargaining

“The parties were not close to a final agreenent as of
" August 21 to invoke the continuous released tine afforded in
prior years. _
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hi story. Despite conprehensive ground rules, not every aspect of

=onisgsge particul ar negotiation can be anticipated in coalition ground

rules applying to eight or nine bargaining units. Thus,
departures fromthe ground rules occurred routinely by assent of
the chief union and state negotiators. So long as both sides
agreed, there were no disputes. This case apparently presents
the first such controversy.

It is concluded that the past practice was the negotiated
ground rul es agreenent, pLus any deviation(s) worked out between
the chief negotiators for the unit(s), s long as the negotiators

~remained in agreenent. \When Weatley inforned CSEA that he woul d
no longer give unlimted released tine to the Unit 1 team there
was no |onger nutual consent to alter the ground rules so as to
all ow rel eased tinme for non-negotiating days, or for CSEA to use
union |leave as agreed in past years when McWIliamwas the Unit 1

~negotiator. At that point, the ground rules governed Unit 1
negotiations and limted released tine to negotiating days. No

- past practice was created by the full-tinme release of Unit 1
menbers in July and nost of August, since this status exceeded
t he schedul ed one-to-one bargai ni ng- nonbar gai ni ng days of

released tine afforded in 1987 and 1988.
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Denial of CSEA's Statutory Rights

As a separate claim CSEA alleges that the state denied its
rights to reasonable released tine under Dlls Act section 3518.5
by elimnating preparation time after August 26, 1991, in Unit 1
negoti ations. The state objects procedurally to consideration of
this issue as not included in the conplaint. On the nerits,_the
state argues that the released tinme given to Unit 1 nmenbers net

the statutory standard.

In Magnolia School District (1977) EERB* Decision No. 19,
the Board discussed the policy underlying the right to reasonable
rel eased time in EERA section 3543.1(c).*

"Reasonabl e rel eased tinme" neans, at |east,
that the District has exhibited an open
attitude in its consideration of the anount
of released tine to be allowd so that the
anmount is appropriate to the circunstances
of the negotiations. The District may have
to readjust its allotnment of released tine
based upon the reasonabl e needs of the
District, the nunber of hours spent in
negoti ati ons, the nunber of enployees on

t he enpl oyee organi zation's negotiating team
t he progress of the negotiations and ot her
rel evant factors. A district's policy does
not provide for reasonable periods of
released time if the policy is unyielding

to changi ng circunstances,

(ra, at p. 5)

“Prior to January 1, 1978, PERB was known as the Educa--
tional Enploynent Rel ations Board.

“EERA section 3543.1(c) states:

A reasonabl e nunber of representatives of an
exclusive representative shall have the right
to receive reasonabl e periods of released
time without |oss of conpensation when
neeting and negotiating and for the
processi ng of grievances.
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The Board later rejected a narrow construction of EERA section
3543.1(c), concluding that "meeting and negotiating"” is not

linited to direct negoti ati ng sessions. (Sierra Joint Community

College District (1981) PERB Decision No. 179.)-

So narrow a construction of the statutory-

| anguage is unwarranted. In our view,

the phrase is intended to permt teacher
negotiators to receive released tine for
periods spent in the negotiating process.
How nuch of this total tinme span iIs subject
to the requirenent of section 3543.1 depends,
of course, on what is "reasonable."” But we
find in this section no requirenent that the
time enpl oyees are excused from duty w t hout
| oss of conpensation nust precisely coincide
with time actually spent negotiating,

(g, at p. 5.)
~The Board has also commented that in EERA, the Legislature
declined to leave released tine either to the enpl oyer's
di scretion or entirely to the vagaries of negotiations. I nst ead,
.a mnimumrel eased-tine standard.was est abl i shed,
~agai nst which the parties' good faith in negotiating on the

subj ect could be neasured.” (Anaheim Unjion High School District.

supra. PERB Decision No. 177, p. 11.)

Whet her the amount of released tine is reasonable is a
guestion of fact to be determ ned on a case-by-case basis.
Sierra_Joint Community College District, supra, PERB Decision
No. 179, p. 7.) The Board did not define the "m ninumrel eased-

time standard"” in Anaheim Union Hi gh_School District supra, PERB

Decision No. 177, and has not held that a particular refusal to
grant released tine denied rights to an exclusive representative.

PERB deci si ons have evaluated a specific denial of released tine
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agai nst the mnimal standard, using two approaches: (1) the

4. history of the negotiations, or. (2) an objective "patently

. unreasonabl e" standard. (Wllits Unified School District (1991)

. PERB Deci sion No. 912, adopting proposed dec, p. 24.)

A "history of the negotiations" analysis was used in Miroc
Unified School District (1978) PERB Decision No. 80. At issue
was the nunber of negotiators to be granted released tine. The
Board identified several factors: conplexity of negotiations;
reasonabl e needs of the enpl oyee organi zation to include
" representatives of various groups on their negotiating team
nunber of hours spent in negotiations; size of the district; and
geogr aphi cal dispersenent of facilities.

A "patently unreasonabl e" standard was suggested in Burbank
Unified School District (1978) PERB Deci sion No. 67.. Thi s case

i nvol ved denial of released tine for rest and recuperation on the
day after negotiations proceeded late into the night. Although

the Board found that the enployer did not unreasonably expect

. ~enployees to return to work, it observed:

Such a situation would occur when it would be
patently unreasonable, given the |egislative
intent to limt the burden on enpl oyee
representatives, to force enpl oyee

organi zati on negotiating team nenbers to
choose between working after the negotiating
session ends or losing pay or sick |eave.
However, such circunstances are rare,

(x4, at p. 5.)
The parties are free to negotiate released tinme provisions

whi ch are broader than the statutory standard. (Alroy_Unified

School District (1984) PERB Decision No. 471.) After a
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decl arati on of inpasse by PERB, however, the parties have no
obligation to neet and negotiate outside the presence of the

appoi nted nmedi ator, and the enployer therefore is not required to

~grant released time except for. bargaining with the nedi ator.

(Mictor Valley Union Hgh School District (1986) PERB Deci sion
No. 565.)

The Board has not interpreted Dills Act section 3518.5. The

"statutory released tine provision for negotiating*® is sinilar to

that of EERA, with one exception: the right applies only for
peri ods when a contract is not in effect. Here, released tine

for preparation was granted, and subsequently revoked, after the

-~ Unit 1 agreenment officially expired on June 30, 1991, so as to

apply the statute.
The EERA-based cases are useful in analyzing whether the

state denied CSEA reasonable released tinme. Unit 1 is obviously

"a large and conpl ex bargaining unit, involving many negotiating

i ssues, as denonstrated by the conprehensive 1987-88 and 1989-91
contracts. CSEA al so asserts that its 1991 six-nenber teamis

only one-third the size of its teans in the two prior

.»negotiations. The state, however, had six negotiators as well.

In addition, the union has not shown that the state played any

**The Dills Act refers to "formally neeting and conferring"
whi | e EERA specifies "nmeeting and negotiating.” In addition,
EERA section 3543 and section 3569 of the H gher Education
Enpl oyer - Enpl oyee Rel ations Act (HEERA) specifically grant
reasonabl e released tine for the processing of grievances. Dlls
Act section 3518.5 is silent on this point.

30



role in limting the size of its team and the ground rules allow
'CSEA -to sel ect the enpl oyees on rel eased tine.

The union further contends that preparation tine is required
' because three of the 1991 Unit 1 team nenbers are |ocated outside
of Sacranmento. The last three negotiated ground rul es have
addressed travel separately fromreleased tine, and limted
travel to the enployees' tinme unless they worked in designated
cities. Although the renpte locations permtting travel on
rel ease tinme were expanded in each ground rul es agreenent, the
three nenbers' worksites have been excluded consistently. It
“cannot be' concluded that this arrangenent violated the statutory
- standard of reasonable rel eased time.*

Rel eased tinme for preparation cannot be viewed in a vacuum
I nstead, it nust be considered in context with the released tine
afforded for direct negotiations as part of a total package. The
fact is that the released tine received by the Unit 1 teamin

1991 far surpassed its released tine in the two prior

. negotiations. . In 1987, the union teamreceived 11 days of

released tinme: four bargaining, four preparation, and three
additional days. In 1988, the teamreceived either 20 days (ten
bargai ning and ten open) or 18 days (nine bargaining and nine
open) of released tinme, depending upon when bargai ning began. 1In
1991, the negotiators were granted released tine for every

bar gai ni ng session except two before the ground rules were

“"Conpare Regents of the University of California (1987)
- PERB Deci sion No. 640-H, where the negotiated ground rules
specifically included "reasonable travel tinme" on released tine.
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signed. As of the close of the record, 41 days of released tine

w= “had ‘been afforded to the Unit 1 team nenbers for bargaining,

including four wwth a nediator. Eighteen additional days of
preparation on released tine were granted to the teamduring July
and August. Thus, a total of 59 days on released tine had been |
"given to each of the five team nenbers. Under either the history
of negotiations or patently unreasonabl e standard, and the
particular facts of this case, it cannot be concluded that the
state denied reasonable released tine to CSEA and its Unit 1
-negoti ators.

CONCL US| ON

Charging Party has not established an unlawful unil ateral
change and/or denial of its statutory.rights to released tine in
Unit 1 successor contract negotiations with the state in 1991
The past practice was the negotiated ground rules and any
mut ual | y agreed-upon departure(s) so long as the chief

“ negotiators continued to agree. The reasonable released tine

~-standard of Dills Act section 3518.5 was not violated by the

negotiated ground rules and Unit 1 team nenbers received nore
released tinme in 1991 than in prior negotiations.

Charging Party has failed to prove, by a preponderance of
the evidence, a prima facie case of the state enployer's refusal
to bargain under Dills Act section 3519(0), failure to
participate in the statutory inpasse procedures under section
3519(e) and denial of the exclusive representative's rights to

reasonabl e rel eased tine under section 3518.5. Si nce no
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bar gai ni ng viol ati ons have been established, the independent

=wrsection 3519(a) (interference with bargaining unit enpl oyees'

rights to be represented by CSEA) and section 3519(b) (denial of
representation rights to CSEA) violations based on the sanme facts

must al so be di sm ssed.

PROPOSED _ORDER

Based upon the foregoing findings of fact and concl usions of
law and the entire record in this matter, the unfair practice
charge no. S CE-522-S and its conpanion conplaint entitled

~California State Enployees Association (CSEA) v. State of

; California (Departnment of Personnel Admnistration) are hereby

DI SM SSED.

Pursuant to California Code of Regulations, title 8,
section 32305, this - Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacramento within 20

days of service of this Decision. In accordance with PERB

~.-‘Regul ations, the statenent of exceptions should identify by page,

citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Regs.,
tit. 8, sec. 32300.) A docunent is considered "filed" when

actually received before the close of business (5 p.m) on the

| ast day set for filing ". . . or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater
than the |ast day set for filing ..." (See Cal. Code of Regs.,

‘tit. 8, sec. 32135; Code Cv. Proc., sec. 1013 shall apply.) Any
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statenment of exceptions and supporting brief nust be served

wgconcurrently with .its filing upon each party to this proceeding.

Proof of service shall acconpany each copy served on a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
secs. 32300, 32305 and 32140.)

Dated: February 19, 1992 _&é&‘sﬁnt ’&/é”"ﬂ""‘x‘w

Christine A Bol ogna(/
Adm ni strative Law Judge
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